Electronically Filed

4/8/2020 9:54 AM
Idaho Supreme Court
Karel Lehrman, Clerk of the Court
By: Murriah Clifton,

Deputy Clerk

LAWRENCE G. WASDEN
Attorney General
State of Idaho

COLLEEN D. ZAHN
Deputy Attorney General
Chief, Criminal

Law Division

KENNETH K. JORGENSEN
Deputy Attorney General
P.O. Box 83720
Boise, Idaho 83720-0010
(208) 334—4534
E-mail: ecf@ag.idaho.gov

IN

THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)

NO. 47405-2019

)

Plaintiff-Respondent,

)

Madison County Case No.
CR33-19-317

)

V.

)
)

LENNIE JAY PITTMAN,

)

RESPONDENT’S BRIEF

)

Defendant-Appellant.

)
)

IS SUES

1.

Has Pittman

failed to establish that the district court

uniﬁed sentence of ﬁve years, With two years ﬁxed, upon
2.

Has Pittman

failed to

show any

abused

its

discretion

by imposing a

his guilty plea to forgery?

basis for reversal of the district court’s order denying his

Rule 35 motion for a reduction 0f sentence?

STATEMENT OF THE CASE
On

February

19,

2019, Pittman went to the Broulim’s grocery store in Rexburg, Idaho,

and cashed a “forged/fraudulent check”

Bunyan Restaurant of Hayden,

that

Idaho, and

was

“written

0n a U.S. Bank account,

was “made out

to a

James Hathaway

for the Paul

for $389.23.”

(PSI, pp. 3-4.

1)

When he cashed

Pittman presented a false identiﬁcation card, “in the
the check.” (Id.)

When the

Paul Bunyan Restaurant was “contacted concerning

they indicated they had not used U.S.

the check

name of James Hathaway,

Bank

‘in

over a year.” (PSI,

p. 3.)

The

loss

prevention ofﬁcer at Broulim’s reported that Pittman had also cashed two other “fraudulent

checks”

at the

The

Broulim’s store in Rigby, Idaho. (PSI,

state

p. 4.)

charged Pittman With forgery, with a persistent Violator enhancement.

(R., pp.

Pursuant to a plea agreement, Pittman pled guilty to forgery and agreed t0 “meet with

14-18.)

law enforcement and give a complete and

What he knows about the

truthful statement regarding

criminal activities 0f Angelo Stratton, Cynthia Powell and Kelley

Ann

the state agreed to dismiss the persistent Violator enhancement.

(R., pp. 21-24.)

2019, the

district court

imposed a uniﬁed sentence 0f ﬁve

years, With

Flanagan”; in exchange,

On

July 15,

two years ﬁxed.

(R., pp.

33-37.) Pittman ﬁled a timely Rule 35 motion for a reduction 0f sentence on July 23, 2019, and
the district court entered an order denying the motion

42.)

On

on August

13,

September 20, 2019, Pittman ﬁled a timely notice of appeal.

Pittman asserts that the

district court

abused

its

discretion

that

its

discretion

when

it

41-

(R., pp. 43-46.)

a uniﬁed sentence

(Appellant’s brief, p. 3.)

he “does not challenge the denial 0f his Rule 35 Motion as no

information was presented with that motion” (Appellant’s brief, p. 2,
the district court abused

(R., pp. 38-39,

by imposing

0f ﬁve years, with two years ﬁxed, upon his guilty plea to forgery.

Although Pittman notes

2019.

n. 2),

new

he “also asserts that

denied his Rule 35 Motion” (Appellant’s

brief, pp.

1, 3, 5).

1

PSI page numbers correspond With the page numbers 0f the electronic ﬁle “Conﬁdential
Documents Record Appeal.pdf.”

ARGUMENT
I.

Pittman Has Failed To Establish That The District Court Abused
It

A.

Imposed

Its

Sentencing Discretion

When

A Uniﬁed Sentence Of Five Years, With Two Years Fixed, For Forgery

Introduction

The

imposed a uniﬁed sentence 0f ﬁve

district court

Pittman’s grand theft conviction.

(R., pp. 33-37.)

On

excessive in light of his mental health issues,

years, With

two years ﬁxed,

for

appeal, Pittman contends his sentence

childhood,

difﬁcult

substance abuse

is

and

Willingness t0 participate in treatment, and acceptance of responsibility and purported remorse.
(Appellant’s brief, pp. 5-1

Standard

B.

1.)

The record supports

Of Review

“Appellate review of a sentence
sentence

is

not

illegal, the

clear abuse of discretion.”

(citations omitted).

governing

appears

criteria, the

at the

is

appellant has the burden t0

show

1, 8,

was

368 P.3d 621, 628 (2016).

time 0f sentencing that conﬁnement

weights

when

1236 (2017)
this

district court

unreasonable and, thus, a

447 P.3d 895, 899 (2019)
that in light

View of the

facts.”

of the

State V.

is

necessary to accomplish the primary

all

of the related goals of deterrence,

Schiermeier, 165 Idaho at

,

447 P.3d

has the discretion t0 weigh those objectives and give them differing

deciding upon the sentence.

(citing

a

A sentence of conﬁnement is reasonable if

rehabilitation, or retribution applicable to a given case.

The

it is

,

excessive, considering any

objective of protecting society and to achieve any or

at 902.

that

State V. Schiermeier, 165 Idaho 447,

sentence

Where

based on an abuse of discretion standard.

“To show an abuse of discretion, the defendant must show

McIntosh, 160 Idaho

it

the sentence imposed.

McIntosh, 160 Idaho

Court will not substitute

its

State V. Bailey, 161 Idaho 887, 895,

at 9,

368 P.3d

at 629).

392 P.3d 1228,

“In deference t0 the

trial

judge,

View of a reasonable sentence where reasonable minds might

differ.”

State V. Matthews, 164 Idaho 605, 608,

434 P.3d 209, 212 (2019)

(citation omitted).

Furthermore, “[a] sentence ﬁxed Within the limits prescribed by the statute will ordinarily not be
considered an abuse 0f discretion.” Schiermeier, 165 Idaho at

C.

The

District

Court Did Not Abuse

Its

_, 447 P.3d at 902.

Discretion

Application of these legal standards t0 the facts 0f this case shows no abuse of discretion.
First, the district

court applied the correct legal standards.

(TL, p. 28, Ls. 8-13.)

It

noted that

Pittman has a “lengthy prior criminal record, which covers multiple areas geographically” and
“goes back a long time,” and that he had previously “served prison 0n three different occasions
outside the State of Idaho.”

me

And When

a concern about your ability to not reoffend.

and deterrence of

others,

I

The court

(TL, p. 28, Ls. 14-22.)

have

to take that into account.”

advised, “[A]V0iding the persistent Violator in this case

of dodged a big potential sentence in

was not an appropriate candidate
prior opportunities [he’s] had.”

this case.”

was a

I

stated, “[T]hat really

does cause

consider the protection of society

(TL, p. 28, Ls. 16-22.)
really big deal for

(TL, p. 30, Ls. 10-25.)

It

you

The court
you kind

found that Pittman

for probation or a rider “[g]iven [his] criminal history

(TL, p. 28, L. 24

imposed a uniﬁed sentence 0f ﬁve

years, With

—

p. 29, L. 2.)

Accordingly, the
stating, “I

two years ﬁxed,

and the

district court

d0 hope you take

advantage of any opportunity you have through the Idaho Department of Corrections to get a
handle 0n your addiction issues and go out and be a productive

engage in these types 0f conducts in the future.” (TL,

The

district court’s

decision

is

society and not

p. 29, Ls. 17-21; p. 30, Ls. 18-23.)

supported by the record.

criminal offending, particularly with theft offenses.

member of

Pittman has a long history 0f

His prior criminal record includes felony

convictions for receiVing/possessing/concealing stolen property, uttering forged instruments, two
convictions for bail jumping, unauthorized use 0f a vehicle,

and

theft

of property, and

misdemeanor convictions

for possession of drug paraphernalia,

two convictions

for driving while

suspended, unauthorized use of a motor vehicle, joyriding (amended from possession 0f stolen
property over $1,000), theft 0f services, two convictions for theft of property (one of Which was

amended from felony

theft),

and three convictions for

(PSI, pp. 5-10.)

theft (all

0f which were amended from

Pittman’s record also contains multiple probation Violations and,

felony

theft).

at the

time of sentencing for the instant offense, he had outstanding warrants for probation

Violations in both Texas and Tennessee, as well as pending charges in

County cases
theft.

for aiding in a

(PSI, pp. 5, 8-1

prison term in

2017.

He

1.)

He was most

Pittman

By

moved

— between

Despite

to 2006,

this,

jail

and prison terms

0f burglary

tools,

in

Texas in 2013 and again in

November 2017, and “[m]isdemeanor

November 2017 and February 2018, where

Idaho in the

petit

term in Louisiana, a ﬁve-year

[he]

was sentenced

February of 2018, probation Violations were ﬁled in those cases.”
to

and

Pittman was not deterred from his incessant criminal

recently released from prison in

convictions followed in

probation.

entry, possession

previously served an 18-month

Oklahoma from 2001

(PSI, pp. 5, 7-11.)

behavior.

misdemeanor, unlawful

two separate Bonneville

summer of 2018 and immediately resumed

July 2018 and February 2019, he

to

(PSI, p. 11.)

his criminal offending

was charged with seven new crimes and

a probation

Violation. (PSI, pp. 9-1 1.)

In the instant offense, Pittman knowingly took a “forged/fraudulent check and a false
identification” t0 the Broulim’s store in Rexburg, Idaho,

pp. 3-4.)

According

t0

and cashed the check for $389.23. (PSI,

Broulim’s loss prevention ofﬁcer, Pittman had also previously passed

fraudulent checks at the Broulim’s store in Rigby, Idaho, on two separate occasions. (PSI, p. 4.)

Although Pittman claims
p. 9), his

remorse means

t0

be remorseful for committing the instant offense (Appellant’s

little

brief,

given his ongoing decisions to steal from others. The presentence

investigator

determined that Pittman presents a high risk t0 reoffend and recommended

“additional incarceration with the Idaho Department of Correction

instability,

ongoing criminal behavior, and risk

court did not abuse

its

discretion

two years ﬁxed, was necessary

when
t0

it

to

99

(6

considering the defendant’s

himself and others.” (PSI,

p. 18.)

The

district

determined that a uniﬁed sentence of ﬁve years, with

of sentencing, particularly in

satisfy the goals

light

0f

Pittman’s incessant criminal behavior, his failure t0 be deterred despite prior legal sanctions, and
his high risk to reoffend.

On

appeal, Pittman argues that his sentence

excessive because he had a difﬁcult

is

childhood, he has mental health issues, he abuses drugs and

and he “recognized
in this crime.”

his actions

Willing to participate in treatment,

were not appropriate and expressed remorse

(Appellant’s brief, pp. 5-1

in this case and, as such,

is

1.)

Pittman was

for his involvement

at the

time 0f sentencing

he has had an abundance 0f time t0 seek treatment for his substance

abuse, mental health, and issues related t0 his childhood.

(PSI, p.

1.)

However,

it

does not

appear that Pittman ever sought treatment for any 0f his issues outside of incarceration, as he
reported n0 history 0f community—based treatment or counseling.

(PSI, pp. 15, 24.)

In fact,

despite reporting a four-decade history 0f substance abuse, Pittman stated that he has “never”

taken

it

upon himself to

15, 21, 23-24.)

participate in

“any kind of substance use disorder treatment.” (PSI, pp.

Furthermore, the mental health and substance abuse evaluations reported only a

“Rule Out” mental health diagnosis 0f Major Depressive Disorder, which was based solely on
Pittman’s self—reported symptoms, and Pittman told the presentence investigator that he

was

diagnosed only With “depression,” Which improved With medication that was prescribed to him

The substance abuse evaluator determined

in the jail.

(PSI, pp. 15, 22, 34, 36.)

resistant t0

change and “signiﬁcantly lacks the

ability to

that Pittman is

remain abstinent from substances,” that

he “requires a structured program,” that recovery was “unlikely” in his current environment as he
reported that “all 0f his associates are involved in illegal activity and drug use” and he “has not

held employment

environment
35.)

The

is

‘in

2 years,” and that “removal from a volatile and/or non-supportive living

necessary to allow stabilization and recovery

prison’s long-term treatment

program

is

abused

its

development.” (PSI, pp. 34-

appropriate t0 address Pittman’s decades—long

Pittman’s arguments do not

history 0f substance abuse and criminal offending.

district court

skill

show

that the

discretion.

Pittman’s sentence

is

reasonable in light of his ongoing substance abuse and criminal

offending, his failure to rehabilitate or be deterred, and the risk he presents to society.

Pittman

has failed t0 establish an abuse 0f sentencing discretion.

II.

AnV Basis For Reversal Of The District Court’s Order Denying
His Rule 35 Motion For A Reduction Of Sentence

Pittman Has Failed T0 Establish

A.

Introduction

Pittman next asserts that the

district court

abused

motion for a reduction of sentence, While also noting

its

that

discretion

when

it

denied his Rule 35

he “does not challenge the denial of his

Rule 35 Motion as n0 new information was presented With that motion.” (Appellant’s
1-3, 5.)

T0

brief, pp.

the extent that Pittman challenges the district court’s order denying his Rule 35

motion, he has failed t0 establish any basis for reversal 0f the

district court’s

order denying the

motion.

B.

Standard

Of Review

“A motion

for reduction of sentence

under I.C.R. 35

addressed to the sound discretion of the court.” State

V.

is

essentially a plea for leniency,

Burggraf, 160 Idaho 177, 180, 369 P.3d

955, 958 (Ct. App. 2016).

sentence

is

“When presenting

excessive in light of

district court in

new

a Rule 35 motion, the defendant must

show

that the

or additional information subsequently provided t0 the

support of the Rule 35 motion.” State V. Huffman, 144 Idaho 201, 203, 159 P.3d

838, 840 (2007).

C.

Pittman Failed T0

On

Show His

Sentence

Was

Excessive In Light

appeal, Pittman acknowledges that he provided

in support

Information

n0 new or additional information

support 0f his Rule 35 motion for a reduction 0f sentence.

Because Pittman presented n0 new evidence

Of New

in

(Appellant’s brief, p. 2, n. 2.)

of his Rule 35 motion, he failed t0

demonstrate in the motion that his sentence was excessive.

showing, he has failed to establish any basis for reversal 0f the

Having

failed t0

district court’s

make such

a

order denying his

Rule 35 motion.

CONCLUSION
The

state respectﬁllly requests this

Court t0 afﬁrm Pittman’s conviction and sentence and

the district court’s order denying Pittman’s Rule 35 motion for a reduction 0f sentence.

DATED this 8th day of April, 2020.

_/s/

Kenneth K. Jorgensen

KENNETH K. JORGENSEN
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal

CERTEICATE OF SERVICE
I

HEREBY CERTIFY

copy of the attached
File and Serve:

that

I

have

this 8th

RESPONDENT’S BRIEF

day of April, 2020, served a true and correct
below by means of iCourt

t0 the attorney listed

JONATHAN SHIRTS
DEPUTY STATE APPELLATE PUBLIC DEFENDER
R.

documents@sapd.state.id.us.

_/s/

Kenneth K. Jorgensen

KENNETH K. JORGENSEN
Deputy Attorney General

